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Memorandum Opinion and Order 
 

SHADUR, Senior District J. 
 

[Zapata, a Mexican company, sold tin cans to Lenell (the tradename for Hearthside), a United 
States corporation. Lenell fell behind in making payments and Zapata refused to make any further 
deliveries until Lenell brought its account up to date. Lenell threatened Zapata that if it stopped 
shipping cans, it would never get paid. As a result, Zapata was forced to bring suit in Illinois to 
recover the more than $800,000 it was owed by Lenell. The court found that even though Lenell had 
no viable defense to this action, it denied liability and forced Zapata to incur substantial litigation 
expenses.CEDS.] 
. . . 
 

In an unsuccessful effort to Amake the worse appear the better reason,@ Lenell=s counsel lay 
heavy stress on the facts that Zapata has sued Lenell in a United States court and that the well-
known AAmerican Rule@ calls for litigants to bear their own legal expense. But in so doing, Lenell=s 
counsel present their arguments in a way that impermissibly seeks to draw attention away from an 
exception that is built into the American Rule itself C an exception that their [brief] itself quotes 
from F.D. Rich Co. v. United States f/u/o Industrial Lumber Co., 417 U.S. 116, 126 (1974) (internal 
quotation marks and citation omitted, but with appropriate emphasis added): 
 

The so-called AAmerican Rule@ governing the award of attorneys= fees in litigation in the federal 
courts is that attorneys= fees are not ordinarily recoverable in the absence of a statute or enforceable 
contract providing therefor.  Accord, such cases as Alyeska Pipeline Serv. Co. v. Wilderness Soc=y, 
421 U.S. 240, 257 (1975). 

 
There is a reason of course that the doctrine on which Lenell seeks to rely is called the 

American Rule: This country is in the minority of commercial jurisdictions that do not make 
prevailing parties truly whole by saddling their adversaries with the winners= legal expenses C an 
omission that does not (as does the vast majority of other jurisdictions= fee-shifting approach) put the 
winners in contract disputes into the same economic position as if the breaching parties had 
performed their required obligations under the contracts (see John Gotanda, Awarding Costs and 
Attorneys= Fees in International Commercial Arbitrations, 21 Mich. J. Int= Law 1, 6-7 & nn. 20, 27 
(1999) (reviewing identical principles applicable to litigation as well as arbitration); John Gotanda, 
Supplemental Damages in Private International Law 146-73 (1998) (confirming those principles 
applicable in litigation)). In this instance two stipulations in which Lenell has joined bury its efforts 
to escape liability via the American Rule: 
 

1. Both sides have agreed all along that their claims and counterclaims are governed by a 
treaty to which the United States is a signatory, the Convention on the International Sale of Goods 
(AConvention@).  And here is the controlling provision of Convention Art. 74 (AArticle 74@) 
(emphasis added): 



Damages for breach of contract by one party consist of a sum equal to the loss, including loss of 
profit, suffered by the other party as a consequence of the breach.  Such damages may not exceed the 
loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the 
contract, in light of the facts and matters of which he then knew or ought to have known, as a 
possible consequence of the breach of contract. 

 
2. Before trial the litigants entered into a June 8, 2001 Stipulation that provided in relevant 

part (again with emphasis added): 
 

1. As of the dates when Lenell issued its purchase orders for the tins described in the invoices 
attached as Group Exhibit A to Zapata=s Complaint in this case, Lenell foresaw or should have 
foreseen that if Lenell failed to pay for the tins that it ordered, received and accepted, Zapata would 
incur litigation costs including attorneys fees, to seek payment of the invoices for said tins. 
 

2. The Court shall determine if attorney=s fees are recoverable as a matter of law. 
3. The amount of litigation costs, including attorneys= fees, to be assessed as consequential 

damages in this case, if any, will be for the Court to determine on a fee petition, rather than for the 
jury to decide. 

 
. . . 

 
There is no room to question the source of law to which this Court is to look to make the 

determination called for by the last-quoted Stipulation. With the Convention C a treaty C controlling 
the relationship between Mexican seller Zapata and United States purchaser Lenell, this Court has 
been called upon to exercise subject matter jurisdiction over Zapata=s successful substantive claim in 
federal question terms. . . . And a treaty, occupying international scope as it does and (as in this case) 
defining the relationships between nationals of different signatory countries, calls for uniformity of 
construction. Although written about a different provision of the Convention, the analysis in MCC-
Marble Ceramic Ctr., Inc. v. Ceramica Nuova D=Agostino, S.F.A., 144 F.3d 1384, 1391 (11th Cir. 
1998) applies with equal force to mandate universality rather than a purely home-town rule as to the 
awardability of attorneys= fees under the Convention: 
 

One of the primary factors motivating the negotiation and adoption of the CISG was to 
provide parties to international contracts for the sale of goods with some degree of certainty as to the 
principles of law that would govern potential disputes and remove the previous doubt regarding 
which party=s legal system might otherwise apply. See Letter of Transmittal from Ronald Reagan, 
President of the United States, to the United States Senate, reprinted at 15 U.S.C. app. 70, 71 (1997). 
Courts applying the CISG cannot, therefore, upset the parties= reliance on the Convention by 
substituting familiar principles of domestic law when the Convention requires a different result. We 
may only achieve the directives of good faith and uniformity in contracts under the CISG by 
interpreting and applying the plain language of article 8(3) as written and obeying its directive to 
consider this type of parol evidence. 

 
It is therefore wholly misleading for Lenell to contend as it does for the parochial application 

of the American Rule. . . . Although the norm in our own judicial system is for each litigant in a 
purely United-States-based dispute to bear the burden of its own legal expense, that does not at all 
equate to the notion that public policy (or anything else) forbids a federal court=s judicial 
enforcement of a different rule that is appropriately brought into play C indeed, the earlier-quoted 



language from F.D. Rich expressly contemplates such enforcement where there is a statute (and a 
treaty calls for an a fortiori application of that notion) that instead establishes a Aloser pays@ regime. 
 

It surely cannot be said that Zapata opted for the application of Illinois substantive law (or 
for the American Rule as such) just by having sued Lenell in a jurisdiction that did not pose serious 
problems of the nature that would have been generated by an attempt to sue at Zapata=s own home 
base in Mexico C that is, by selecting a forum where Lenell could not assert any otherwise available 
challenge to in personam jurisdiction and where a favorable judgment for Zapata would be directly 
enforceable and capable of execution. And when purely parochial considerations are put aside (quite 
properly so), it cannot be gainsaid that the normal unstrained 
reading of Article 74 coupled with the above-quoted Stipulation calls for Zapata=s recovery of its 
attorneys= fees as foreseen consequential damages. 
 

When the searchlight of analysis is thus properly focused on the language of the Convention 
without any inappropriate overlay from the American Rule, the question becomes a simple one. . . . 
[I]t truly smacks of a shell game for Lenell to have entered into the commitments to which it has 
stipulated and yet to urge that Zapata=s admittedly foreseeable legal expense (Awhich the party in 
breach [Lenell] foresaw or ought to have foreseen,@ in the language of Article 74) was not Asuffered 
by the other party [Zapata] as a consequence of the breach@ (again the language of Article 74).  It is 
totally unpersuasive for Lenell=s counsel to contend instead that 
those commitments and Lenell=s admissions do not equate to saying that attorneys= fees are 
Aconsequential damages@ recoverable under the Convention. 
 

That distorted reading of the language is clearly refuted by the decisions cited [by Zapata in 
its brief] from other countries= courts and arbitral tribunals. Obviously unable to counter directly, 
Lenell attempts to draw an inference from cases that decide the applicable interest rate under the 
Convention C not the right to the payment of interest, which the Convention admittedly calls for C 
under local law. But that effort to equate those issues really misses its mark, for the following 
explanation demonstrates that such interest-rate-related rulings really support Zapata=s position 
rather than Lenell=s. 
 

Look at the situation of the injured seller of goods and what is required to make it whole. 
There is of course no near-universal rate of interest on unpaid obligations, and the drafters of the 
Convention took note of the fact that some sellers injured by nonpayment for their goods would be 
made whole by applying the interest rates at their homes, while others would need prejudgment 
interest to be paid at the rate applicable at their buyers= locales to provide full relief (see Peter 
Schlechtriem, Uniform Sales Law C The UN-Convention on Contracts for the International Sale of 
Goods 98-99 (Manz, Vienna 1986)). For that reason the Convention=s drafters called for the payment 
of prejudgment interest (which every unpaid seller needs for full recovery), but compromised by 
leaving the interest rate open for decision on a case-by-case basis (id.) C so that the injured seller=s 
make-whole expectations are met by compensating it for its own cost of delayed payment as well as 
recovering the payment itself. 
 

Now look at the situation of the same injured seller in terms of the other component of being 
made whole. Exactly as with prejudgment interest, that result is assured only by freeing its damages 
recovery from the burden of attorneys= fees. Little wonder, then, that the award of such fees is nearly 



universal among commercial nations (see the two Gotanda publications cited earlier). And surely in 
this instance, the make-whole expectations of the injured seller C Mexican company C are best met 
by conforming to Mexico=s own adherence to that nearly universal rule. 
 

In sum, the award of attorneys= fees has really been agreed to, although Lenell does not now 
acknowledge it, by the combination of Lenell=s stipulation and Article 74. Because the amount of the 
fee award remains to be resolved, a status hearing is set for 9 a.m. September 5, 2001, to discuss the 
procedure and timing for that purpose.  
 

Although what has been said to this point is dispositive of the issue, it is worth looking at 
Zapata=s other string to its bow: its invocation of the inherent-power predicate for imposing a 
litigant=s fees on its adversary where the adversary has Aacted in bad faith, vexatiously, wantonly, or 
for oppressive reasons@ (F.D. Rich, 417 U.S. at 429) in its prelitigation or litigation conduct or both. 
Although Chambers v. NASCO, Inc., 501 U.S. 32, 45-46 (1991) has become the most recent 
definitive case in that respect, the Supreme Court had earlier confirmed that teaching in such cases 
as Hall v. Cole, 412 U.S. 1, 15 (1973), reconfirmed in Roadway Express, Inc. v. Piper, 447 U.S. 752, 
766 (1980); Alyeska Pipeline, 421 U.S. at 258-59; and Hutto v. Finney, 437 U.S. 678, 689 n.14 
(1978). 
 

. . . 
 

Under domestic law, this Court possesses the inherent power to award attorneys= fees and 
expenses where such fees and expenses are incurred as a result of bad faith conduct. Chambers v. 
NASCO, 501 U.S. 32, 45-46, 111 S. Ct. 2123, 2133 (1991).  It is difficult to imagine a clearer case 
of bad faith than this one. Indeed, Terry Cohen admitted on the witness stand that on March 10, 
1999, in response to Zapata=s decision not to ship any more tins to Lenell until Lenell paid its past 
due balance in full, he threatened Zapata that as a former supplier, Zapata would no longer have any 
priority for payment. That testimony speaks volumes of Lenell=s true motivation.  As Mike Gibson 
and Dennis Headley both testified, Terry Cohen told Zapata in no uncertain terms that if Zapata 
stopped shipping any more tins to Lenell, Zapata would never get paid C and, in fact, that is exactly 
what happened. Since that date more than two years ago, Lenell has refused to pay Zapata even a 
dime for any of the 1.6 million tins that Lenell kept and used even though Lenell=s own records 
showed it owed Zapata hundreds of thousands of dollars for the tins. Lenell thus carried out its threat 
as retribution for Zapata=s audacious decision not to ship any more tins until Lenell paid for the tins 
it had already received.  
 

To make matters even worse, Lenell decided to make it as difficult and expensive as possible 
for Zapata to recover its money in this litigation. Despite its own accounting records, and the fact 
that Lenell had absolutely no defense to payment of invoices totaling $857,796.90, Lenell answered 
the complaint by generally denying that Lenell Abreached its contractual obligations@ and by 
specifically denying that Lenell was Aliable for any damages for any alleged breach.@ Answer,  p.2 
(emphasis added) . . . Lenell never amended this answer. Through its general denial, Lenell 
dramatically expanded the scope of this litigation, including discovery and the trial, by forcing 
Zapata to undertake the difficult and time-consuming task of proving its entitlement to payment for 
more than 100 invoices that Lenell knew full well it was obligated to pay.  
 



Lenell=s general denials also could not have been the product of any mistake, or any claim 
that it lacked sufficient information to confirm its obligation to pay Zapata=s uncontested invoices. 
At the very outset of this litigation, Lenell answered Zapata=s requests for admission, and admitted to 
receiving, accepting and using virtually all of the tins that have been the subject of this litigation, 
thereby establishing the very facts that, after a lengthy and needless trial, entitled Zapata to judgment 
as a matter of law with respect to those invoices.  
 

In the simplest terms, this is a case of an extreme bad faith refusal to pay, both before and 
during this litigation, and which continued through the trial itself. Accordingly, Zapata is entitled to 
recover its attorneys= fees not only as an element of consequential loss under the Convention, but 
under the Court=s inherent power to award attorneys= fees in cases of bad faith; and pursuant to 28 
U.S.C. '1927. 


